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IN THE
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

INDIANAPOLIS DIVISION
BRANDON KLOER, )
Plaintiff, %
V. g No. 1:21-cv-807
REPRESENTATIVE J.D. PRESCOTT, g
Defendant. g

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

Introductory Statement

1.

Like many public officials, Representative J.D. Prescott of the Indiana House of
Representatives maintains and operates a Facebook account. Although Representative
Prescott’s Facebook page is nominally a so-called “political candidate page,” in reality he
uses the account to regularly post information about his activities as a legislator, about his
formal position on various bills and other policy initiatives, and about other matters of
relevance to his constituents. In other words, Representative Prescott’s Facebook page
doubles as his official legislative account. While Representative Prescott generally allows
other Facebook users to comment on his Facebook posts, when Brandon Kloer took the
opportunity to use the comment function to raise questions about Representative Prescott’s
position on school funding he was swiftly “blocked” from the Facebook page. This action
not only removes all of Mr. Kloer’s previous comments from the page but also serves to
prohibit him from commenting on Representative Prescott’s posts in the future.
Representative Prescott’s action in blocking Mr. Kloer from his Facebook page represents

viewpoint discrimination that runs afoul of the First Amendment to the United States
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Constitution. Appropriate declaratory and injunctive relief must issue.

Jurisdiction, Venue, and Cause of Action

2. The Court has jurisdiction of this case pursuant to 28 U.S.C. § 1331.

3. Venue is proper in this district pursuant to 28 U.S.C. § 1391.

4. Declaratory relief is authorized by Rule 57 of the Federal Rules of Civil Procedure and 28
U.S.C. §§ 2201 and 2202.

5. This action is brought pursuant to 42 U.S.C. § 1983 to redress the deprivation, under color

of state law, of rights secured by the Constitution of the United States.

Parties
6. Brandon Kloer is an adult resident of Jay County, Indiana.
7. Representative J.D. Prescott is the elected member of the Indiana House of Representatives

serving District No. 33, which is comprised of the entirety of Jay and Randolph Counties

and a portion of Delaware County. Representative Prescott is a resident of Randolph

County.
Factual Allegations
8. Representative J.D. Prescott is the elected member of the Indiana House of Representatives

serving District No. 33. He was first elected to the Indiana House of Representatives in
2018 and was re-elected in 2020. His current term runs until late 2022 or early 2023.

0. Like many public officials, Representative Prescott maintains and operates a Facebook
account. Representative Prescott’s Facebook page is available at https://www.facebook.
com/PrescottforStateRep.

10. Representative Prescott’s Facebook page can be viewed by the public and anyone with a

Facebook account can post a “comment” in response to his “posts” or in response to other
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11.

12.

13.

user comments that have been made on those posts.

Representative Prescott’s Facebook page was originally created in early 2018 as a so-called
“political candidate page” in order to support his candidacy for the Indiana House of
Representatives. However, since his election in November 2018, he has used the page
regularly to post information on legislation, policy initiatives, and other matters of
importance to his constituents.

For instance, on February 14, 2021 he posted the following in apparent response to

concerns voiced by several of his constituents:

y ). D. Prescott State Representative
E"" February 14 «

There have been many people reaching cut wondering why the
Indiana General Assembly has not done more to limit the disasters
emergency statute involving state of emergency’s. We are almost
halfway through session and still under a state of emergency. If | had
my way we would being doing much more to protect our
constitutional rights and reign in this power. We are in session at this
time and have the ability to fix the code addressing the emergency
statute. This last week we passed HB 1123 that would give a path for
General Assembly to come in during a state of emergency at anytime
throughout the year. | did vote in support of this bill. Is it perfect, no.
That does not mean its still not a step in the right direction. |
advocated for more to be done, this bill is where the votes were as of
last week in the house. Politics is not about getting 100 % victory all
the time. That being said | swore an oath to uphold both the United
States and Indiana Constitutions. As | serve at the statehouse | will
continue to fight for your constitutional rights and represent our
district and state to the best of my ability's. God Bless!

R & 41 5 Con nts 4 Shares

On February 23, 2021 he posted the following about a concurrent resolution that he had

introduced in the Indiana House of Representatives:
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This week | introduced House Concurrent Resolution 18. This
resolution would terminate the public health emergency first declared
on March 6, 2020, in Executive Order 20-02.

| was joined on this resolution by 17 fellow Representatives. | believe
it is time to allow businesses to fully open without rest s and end
this mask mandate. Hoosiers are capable of making decisions to keep

themselves and their families safe. By looking at metrics recorded by
the Indiana State Department of Health, we are at the lowest number
of Covid-19 cases since the beginning of this pandemic.

|G IMN.C

The post included a link to the text of the proposed concurrent resolution, as maintained on
the webpage of the Indiana General Assembly.
14. In recent months, he also posted a statement concerning the passing of Rush Limbaugh as
well as a statement concerning the retirement of Indiana Secretary of State Connie Lawson.
15. On January 17, 2020, not long after the 2020 session of the Indiana General Assembly
began, Representative Prescott posted about an amendment that he had offered to a bill

pending before the Indiana House of Representatives:
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z‘l‘. J. D. Prescott State Representative

) Jan

Yesterday, | offered my first Second Reading amendment on the House
floor. successfully voted the amendment into HB 1006. What this
amendment does is ban Vitamin E Acetate from being used in tobacco
products and vape sticks. The CDC has linked Vitamin E Acetate as a
major health concern in vape products due to multiple deaths around
the country. This product when inhaled can not be pro ed by the
lungs. The Vitamin E Acetate gums up along the lining of the lungs
causing major health problems including death. | do not encourage
any kind of smoking or vaping but by removing this harmful product
combination, | pray it will help prevent future deaths.

e

16. On March 17, 2020 he posted to thank his constituents for completing a survey concerning

several issues that were pending, or were likely to pend, before the Indiana General

Assembly:

. 1. D. Prescott State Representative

1 Ll
E March 17, 2020

Thank you all for taking the time to fill out this survey. | was able to

use this information during session and will help moving forward as |

work to serve the people of Distric

INDIANAHOUSEREPURLICANS.COM
www.indianahouserepublicans.com
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17.

18.

This post included a link to the survey results, which also contained his official e-mail
address and telephone number for his legislative office as well as the internet address for
the Republican Conference of the Indiana House of Representatives.

Also in early 2020, Representative Prescott made several posts concerning Indiana’s
response to the COVID-19 pandemic. For instance, on March 18th he posted a link to the
Indiana State Department of Health’s webpage containing information about the pandemic
and directed his constituents to visit the page if they had questions “about Coronavirus.”
On March 19th he posted information about loans offered to small businesses and non-
profit organizations hurt by the pandemic. On March 20th he posted detailed
information—ranging from the closure of schools to the extension of the tax-filing deadline
to a temporary moratorium on eviction and foreclosure proceedings—about Indiana’s
response to the pandemic. Also on March 20th he posted information concerning the
availability of COVID-19 tests and about his efforts to obtain additional information from
Governor Holcomb’s office. And on March 23rd he posted information about a call-center
hotline (and e-mail address) that had been created to field “business and industry questions”
arising out of Indiana’s response to the COVID-19 pandemic.

On March 27, 2020, Representative Prescott posted information about a letter that he and
numerous other members of the Indiana General Assembly sent to Governor Holcomb
requesting clarification of an executive order concerning the performance of elective

medical procedures during the pandemic:
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J. D. Prescott State Representative

This morning, | as well as many members of the Indiana General
Assembly signed onto a letter to Governor Eric Holcomb. This letter
requests clarification of the Governor's Executive Order in regards to
the status of elective medical procedures including elective surgical
abortions. Abortions should not be happening at all. It's time to use

these medical resource not end lives.
e
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The posted included an image of the letter itself, which was sent on the letterhead of the
Indiana House of Representatives.

19. And on April 22, 2020, Representative Prescott posted about his belief that it was “time to
reopen our state economy’’:

It is time to reopen our state economy, that is why | signed on as a co-
author to this letter bel

businesses are struggling, we have many on unemployment, and our
commodity markets are crashing. | have faith that Hoosiers across our

state can use common sense to protect themselves and others while

going back to work and reopening our economy. We can not let fear

take away our freedoms. Thank you Representative Jim Lucas for

putting this together and to my fell co-authors Representatives Christy
tzman and Chris Judy.
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20.

21.

22.

23.

24.

This post included an image of a letter to Governor Holcomb that he and other legislators
had signed and sent on the letterhead of the Indiana House of Representatives, which
voiced his concern about several executive orders signed by Governor Holcomb and which
expressed his belief “that the threat of COVID-19 is not as serious as was initially
anticipated.”

In other words, even though Representative Prescott’s Facebook page was initially created
as a “political candidate page” in order to support his campaign for the Indiana House of
Representatives, he utilizes the page also as his official page as a member of the Indiana
General Assembly. He does not maintain or operate a separate Facebook page that serves
as his official page as a member of the Indiana General Assembly.

In fact, in July 2019 Representative Prescott formally changed the name of his Facebook
page from “J.D. Prescott for State Representative” to simply “J.D. Prescott State
Representative.” Since July 2019 the name of his Facebook page has remained “J.D.
Prescott State Representative.”

On information and belief, Representative Prescott often makes posts to his Facebook page
during times when he is engaged in formal legislative activities or otherwise working in
his capacity as a member of the Indiana House of Representatives.

Brandon Kloer is an adult resident of Jay County and one of Representative Prescott’s
constituents.

Mr. Kloer often disagrees with Representative Prescott’s policy positions and has, in the
past, utilized the “comment” section on Representative Prescott’s Facebook page to
express his disagreement with Representative Prescott’s positions or to raise questions

about statements made by Representative Prescott. While these comments have been
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critical of Representative Prescott or his positions, they have not been threatening, obscene,
profane, or otherwise improper.

25. On February 22, 2021, Representative Prescott made a post to his Facebook page to express
his support for House Bill 1005, a so-called “school-choice bill” that had recently been

passed by the Indiana House of Representatives:

y ). D. Prescott State Representative
? February 22 « %t

House Bill 1005 recently passed out of the Indiana House of
Representatives. | support this piece of legislation. This bill is about
expanding school choice in Indiana. By raising the income eligibility,
this ensures more families can qualify for the Indiana voucher system.

The bill also creates education scholarship accounts (ESA) for children
with disabilities, foster students and active duty military families.
Parents are the most suited to know how their children will learn best
and this bill is about empowering parents and families with more
options.

There are many myths about this bill most of which originate from
ISTA. The bill will not impact our local public schools unless a child
leaves a public school directly for private or charter school. It is true
that traditional public schools have roughly 93% of Indiana’s students
based on the Average Daily Membership count but it is also true that
public schools receive roughly 94% percent of the total state K-12
education dollars.

In this year's budget (House Bill 1001} we will also be increasing
education funding by $378 million. We spend over 50% of the state
budget on K-12 education. Traditional public schools also receive
roughly 40% of local property tax dollars, private and charter schools
receive none. | am committed to investing in our children and their
education at every level. We are blessed to have good teachers and
strong public schools in many areas of the state but there are also
areas where this is not the case. | want every student to have the
opportunity to succeed and not be restricted based on where they live
or their family's financial situation.

Hew 114 Comments 14 Shares

The post also appeared to criticize the Indiana State Teachers Association (ISTA) and
shared additional information concerning education funding.
26. Mr. Kloer used the comment function to respond directly to Representative Prescott’s post

and to raise questions of Representative Prescott and his policy positions. While Mr. Kloer
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no longer has access to his comment and does not recall the precise verbiage, in substance
his comment was as follows:
If you support our public schools then why did you vote against HB 1265, which
would test our schools’ water for lead? Also, why did you vote against SB 280,
which would provide tax breaks for disabled veterans?

27. Another Facebook user responded to Representative Prescott’s post by commenting as
follows: “Keep up the great work JD! 1 knew you had our backs here Randolph County
[sic].” In addition to responding directly to Representative Prescott’s Facebook post, Mr.
Kloer replied to this individual by inquiring as to how House Bill 1005 would benefit
Randolph County insofar as there are no private or charter schools in Randolph County.

28. Shortly after Mr. Kloer made these two inquiries in the comment thread of Representative
Prescott’s Facebook post, and as a direct result of these inquiries, Representative Prescott
“blocked” Mr. Kloer from his Facebook page.

29. A Facebook user who is blocked from a Facebook page is able to visit the Facebook page
and to view any posts or comments on the page but is not able to post his own comments
in response to Facebook posts or in response to any comments made in response to the
posts. Therefore, by blocking Mr. Kloer, Representative Prescott prohibited him from
engaging in any expressive activity on Representative Prescott’s Facebook page.

30. When a user is blocked from a Facebook page, not only is he prohibited from making any
new comments on that Facebook page, but any previous comments that he made on the
Facebook page, regardless of their content, are also automatically removed and are no
longer visible to persons visiting the Facebook page. Therefore, not only is Mr. Kloer
unable to post additional comments to Representative Prescott’s Facebook page, but all of

his past comments have been removed from that page.

10
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31. Although Mr. Kloer’s comments raised questions of Representative Prescott and an
individual who expressed support for Representative Prescott—and they may certainly
have been interpreted as critical of Representative Prescott—they were not threatening,
obscene, profane, or otherwise improper.

32. Mr. Kloer was blocked from Representative Prescott’s Facebook page because of the
viewpoint expressed by his comments—that is, because his comments were deemed critical
of Representative Prescott.

33. Mr. Kloer considers himself to be involved in his community and is concerned about issues
of importance to his community and his state as well as about the actions and positions of
his elected officials. He would like to be able to once again comment on posts made to
Representative Prescott’s Facebook page, and would also like his previous comments to be
restored so that Facebook users may view these comments.

34, Additionally, while Mr. Kloer is able to view Representative Prescott’s Facebook page and
any comments made on that page from Facebook users who have not been blocked, he
believes strongly in full and open debate on public issues and would like to be able to view
any comments previously made that have been removed from the Facebook page. Mr.
Kloer’s inability to view these comments impinges on his right, cognizable under the First
Amendment, to receive information.

35. At all times the defendant has acted under color of state law.

36. As a result of the actions or inactions of the defendant, the plaintiff is suffering irreparable
harm for which there is no adequate remedy at law.

Legal Claim

37. Representative Prescott’s action in blocking Mr. Kloer from commenting on his Facebook

11
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page due to the viewpoints that Mr. Kloer has expressed, and his action in censoring other
users’ comments, violates the First Amendment to the United States Constitution.
Request for Relief

WHEREFORE, the plaintiff requests that this Court do the following:

1. Accept jurisdiction of this cause and set it for hearing at the earliest opportunity.

2. Declare that the defendant has violated the rights of the plaintiff for the reason(s) described
above.

3. Issue a preliminary injunction, later to be made permanent, enjoining the defendant (a) to

“unblock” the plaintiff from the Facebook page of Representative Prescott, (b) from
blocking Facebook users in the future based on the viewpoints that they express, and (c) to
restore any and all comments that have been censored from Representative Prescott’s
Facebook page due to the viewpoints that they express.

4. Award the plaintiff his costs and attorneys’ fees pursuant to 42 U.S.C. § 1988.

5. Award all other proper relief.

Gavin M. Rose

ACLU of Indiana

1031 E. Washington St
Indianapolis, IN 46202
317/635-4059

fax: 317/635-4105
grose@aclu-in.org

Attorney for the plaintiff
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